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Abstract

Ronald Dworkin’s interpretivism contains significant elements which might be both
regarded as advantages and disadvantages of this legal theory. Among them, the main
one is the concept of “theoretical ascent”. He deliberately targets many pragmatist
theories, especially in moral and legal philosophy, with the aid of this concept. On the
other hand, this concept, overloaded with metaphysical presuppositions, is highly
susceptible to well-known pragmatistic criticisms. So, in this essay, | shall follow two
main objectives: 1) | would try to remove superfluous, metaphysical assumptions from
his legal theory and adjust it finely to everyday practices of judges and lawyers, thereby
increasing its practicality; 2) | would try to show that his interpretivism, grounded on the
concept of “theoretical ascent”, could better explain the significant contribution of
“theorization” to legal practices, compared to pragmatistic explanations, provided it
reduces its notorious metaphysical connotations. In other words, | shall argue that an
adjustment on both sides in this conflict say, at the parts of legal interpretivism and legal
pragmatism, would lead us to a more inclusive legal theory which does better justice to
both “theoretical and practical aspects” of legal practices in everyday life.
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Introduction

Ronald Dworkin’s Legal interpretivism is one of the main schools in the
contemporary philosophy of law, initiating in-depth discussions with other legal schools,
including legal pragmatism. In this essay, | shall begin by describing the outlines of this
theory under three titles named (1) “four steps in working out a legal theory”, (2)
“assumption of Judge Hercules” and (3) “law as integrity”. Then some merits of this
theory will be examined, such as (1) proving conclusively the indispensable theoretical
ascent in resolving legal dilemmas, (2) having a clear and systematic method, and (3) the
ability to have a reflective, critical attitude to legal conventions, a feature that is missing
in contextual theories such as legal positivism and legal pragmatism. Then, in the light of
pragmatic criticisms, | shall turn to its demerits which mainly are, in my view, (1)
metaphysically overloaded assumptions, (2) uselessness and dispensability of the
assumption of Judge Hercules, and (3) unnecessary overemphasis on strict integrity in
the process of interpreting the law. Through these assessments, | would show that if
some superfluous assumptions are removed from Dworkin’s theory, it might become
more consistent with ordinary practices of judges and lawyers on the one hand, and more
immune to pragmatist criticisms on the other hand.

Main elements of Dworkin’s legal interpretivism

Dworkin regards law as an interpretive concept that always leads us to a reflective,
argumentative process in order to find out what this or that statute or constitutional
clause would require in a legal dilemma. This means that a lawyer or a judge is, in fact,
an interpreter who cannot ascertain what the law demands on an occasion unless he
reflectively discovers the intention underlying the positive rules of law. According to
Dworkin, the main guidelines in this interpretive procedure consist of the established
legal texts (constitution, statutes, precedent, and, in general, legal convention) on the one
hand and principles embedded in these legal practices on the other hand. Dworkin
invents an imaginary superhuman judge, called Hercules, gifted with extra natural
capacities of knowledge and rational argumentation. There is always a single right
answer in every legal dilemma or, as he called it, in every hard case in which Judge
Hercules is able to find it out. In order to ascertain that, he has to uncover the intentions
or purposes underlying constitutional clauses or statutes by asking himself what scheme
of principles has been settled by people or their law-givers. In so doing, he cannot help
but suppose that the system of laws has been passed by a community of a coherent,
integrated personality, called “community personified”. Thus, having in mind the
principle of “law as integrity”, Judge Hercules could go up the ladder of “theoretical
ascent” from low-level, particular hard cases of legal dilemmas to high-level, inclusive
moral and political theories, a process finally results in uncovering the single right
answer.

Though ordinary lawyers and judges are not Hercules and, therefore, not equipped
with his supernatural endowments, the procedure of reflective argumentation in both
cases is one and the same; in other words, lawyers and judges would not resolve legal
dilemmas unless they go up this theoretical ladder and find out the single right answer by
examining original intentions of law-givers with the aid of moral, political theories
behind their system of legislations and embedded in their positive legal practices.

Merits of Dworkin’s interpretivism
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In the second chapter, I shall point out some advantages of Dworkin’s legal theory,
compared to its pragmatist rivals. First of all, interpretivism could show the
indispensability of theoretical ascent in every serious legal activity. While many
pragmatist legal philosophers, such as Richard Posner and Cass Sunstein, underestimate
the contribution of inclusive moral and political theories to legal practices, Dworkin
argues that so-called pragmatic instructions, such as means-ends calculation or mere
analogy, would not be useful in legal reasoning without having a theory to which means-
ends calculation or analogy usefully attached.

Secondly, utilizing some ideas of John Rawls in A Theory of Justice, | shall argue that
Dworkin’s interpretivism, with its constructive assumptions of “law as integrity” and
“theoretical ascent”, satisfies the two standards of “clarity and system” of which a
successful theory should not fall short.

Finally, interpretivism does better justice to the reflective nature of legal reasoning,
compared to contextualist legal theories, including pragmatism, which reduce law and its
related institutions to unexamined practices and conventions, thereby depriving ordinary
lawyers and judges of any critical attitude towards legal practices.

Disadvantages of Dworkin’s interpretivism

In the third chapter, I shall focus on demerits of Dworkin’s interpretivism and try to
strengthen it by removing some of its, in my view, superfluous assumptions. First of all, |
would argue that it is a metaphysically overloaded assumption that there is a single right
answer in every legal dilemma. Dworkin’s interpretivism will work as well without this
problematic presupposition. Using a Wittgensteinian metaphor, it might be said that this
assumption is a wheel that though might be turned, nothing else moves with it; So it
plays no part in the mechanism of interpretive legal reasoning. The second assumption
Dworkin’s legal theory would better get rid of is Judge Hercules. I would argue that
Judge Hercules’ supernatural capacities inevitably makes him an inappropriate pattern
for ordinary lawyers and judges.

Finally, 1 shall argue that since legal practices are inevitably subject to historical
contingencies, the integrity of a community which is to be considered as a unified,
integrated person (community personified) in the process of theoretical ascent, should
not be taken strictly as such. In my view, in order to take account of discontinuity of
communal identity in the history of society and the disruptions between its generations, it
is important to take the integrity of law as a fluid, flexible one. However, the
metaphysical assumptions of “the existence of a single right answer and Judge Hercules”
appears to be inconsistent with this requirement.

Conclusion

On the one hand, Dworkin’s convincing arguments for theorization in the everyday
practices, in my view, clearly expose the significant theoretical void in legal pragmatism.
On the other hand, from a pragmatic point of view, it could be shown that some
metaphysical assumptions in Dworkin's interpretivism might be usefully removed
without causing any harm to the total system of interpretivism. Thus, having to get rid of
these superfluous presuppositions, Dworkin’s interpretivism might be more immune to
pragmatist criticisms and more practicable for ordinary legal practitioners at the same
time.
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