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The law is the reason and guide for human behavior; therefore, it is a
normative social practice. But what conditions should a norm have to be
called a law and what is its relationship with morality? Is the criterion of
being a law, its origin or its content? In response, the school of natural law
and legal positivism are two long-standing competing theories. The school
of natural law, which is a recommendatory and prescriptive, emphasizes the
content, but the positivism, which is descriptive and explanatory, emphasizes
the source of the law. Of course, at first, the school of natural law looked for
content in religion, but today, individual human rights as the subject and
social contract as the process has noticed. The conceptual space of legal
positivism is formed by the combination of two theses of social reality and
separability, and the separation theory denies any conceptual and content
relationship between law and morality. but, Dworkin, by criticizing the
separation theory, divided positivism into two opposing camps, soft and
hard, and the soft positivism abandoned the separation theory to some extent.

But is soft legal positivism compatible with the claim of the authority of the
law and its guiding function? Is discovered or invented morality an essential
and existential part of the law or is it a criterion for its evaluation? In this
article, the mentioned questions are analyzed in order to discover the position
of hard and soft legal positivism.
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Extended Abstract
Introduction

Considering the eternal life of law and ethics in human society, the discussion of the relationship
between ethics and law and their separation or entanglement is always a timely matter. Although,
the main controversy is between the proponents of Natural Law and legal positivism. But the
positions of positivists do not have the same hardness. Some of them who have adopted strict
positions against the combination of ethics and law are known as hard legal positivists. Those who
have chosen softer positions in this regard are known as soft legal positivists. In this article, we
focus on the conflict between these two groups. While stating the arguments of each, it has been
tried to put the strength and internal logic of their arguments under the microscope. Of course, the
justifications and explanations provided by prominent figures of both philosophical schools and
their criticism and evaluation have taken up a major part of the discussion. Figures such as Herbert
Hart, Jules Coleman, Matthew Kramer and Wilfrid Waluchow are in the camp of supporters of soft
legal positivism, and figures such as Joseph Raz, Andrei Marmor and Scott Shapiro, who are called
hard legal positivists.

Discussion

The summary of natural law is the claim that there is an existential, necessary and consistent
relationship between law and morality, and if legal rules conflict with moral rules, they will be void
and non-binding, creating no legal obligation. But legal positivism as a system that limits itself to
the data of experience and considers only a knowledge of foundational reality to be reliable is based
on two claims: first, the existence and content of law depends entirely on social facts, that is, facts
About human behavior and intentions. Second, there is no necessary connection between law and
morality. The second expression is known as the separation thesis.

There are two readings of the thesis of the separation of law and ethics, the hard reading says
that in terms of conceptual necessity, the legal validity of a norm can never be a function of its
compliance with moral principles or values. But the soft reading says that it is conceptually
possible, but not necessary in any way, that the legal validity of a norm is somehow a function of
its compliance with moral principles or values. According to the first claim, which can be called
the strong separation thesis, legality and morality are necessarily separate from each other; That is,
moral reasoning can never be used to determine what the law is, but only to answer what the law
should be.

According to the second claim, law and morality are separable, but not necessarily separate. If
the Appropriate conditions prevail, the two can be combined, for example, the rule of recognition
of a society considers conformity with a moral principle such as fairness to be a condition for the
legal validity of a rule. Although there is nothing in the nature of law that requires the use of moral
arguments to determine legality, there is also nothing that prohibits their use. Soft legal positivists
allow some content-based considerations to be part of the rule of recognition.
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Conclusion

John Austin, as a representative of hard legal positivism, considers the law to be the command of

the sovereign that people follow to avoid sanction. This version of legal positivism in expressing
the relationship between law and morality faced serious questions which does not have a
convincing explanation for them.

All laws are not mandatory for people to obey out of fear of the sovereign. Many laws
recognize, support and contain individual rights and freedoms that people observe them at their
own will. As a result, laws in addition to the external dimension that can be explained with a
behavioral and external explanation have an internal dimension. The normative power of many
laws lies in this dimension, something that hard legal positivism has neglected to pay attention to.
Today, the majority of legal systems emphasize the Constitutionnalization of rights and the
reconstruction of the legal system based on fundamental human rights and moral values such as
equality and non-discrimination. A phenomenon that hard positivist ideas cannot agree with. In
addition to these, Dworkin stated in his critique of positivism that law is not only composed of
rules, but also includes principles, The principles on which court decisions are generally issued in
complex cases, and the main core of these principles, unlike other rules, are not social facts, but
ethics.

Of course, soft legal positivism has not been immune to criticism. It is said that one should find
the main feature and characteristic of laws and see if ethics can logically be a part of this feature
or not. Some hard positivists, such as Joseph Raz, claim that the main characteristic of legal rules
is the assertion of authority, but others say it is Behavior guidance.

Raz believes that the inclusion of ethics in the law is not consistent with the authority of the law.
To say that law is a practical authority is to say that it provides an independent and distinct reason
for action that plays a role in individuals' decisions about what to do.

Also, Scott Shapiro holds that believing in the possibility of penetration of moral into the law
with Believing that law is necessarily one of its functions to guide the society, cannot be collected.

However, the goal of legal positivism as an empirical and analytical theory is to remain
descriptive and morally neutral. If it is to be judged, it should be judged on the basis of its suitability
and ability to explain the social institutions and procedures that create and implement the law,
which seems to be the case where soft legal positivism shines better in most cases.
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